
STATE OF WISCONSIN 
SUPREME COURT 

Appeal No.: 2019APl918 
Circuit Court Case No. 2019 CV 790 

CHEYNE MONROE, 

Plaintiff-Appellant 

- v .• 

CHAD CHASE, 

Def cndant/Respondent 

Appeal From A Decision Dated October 1, 2019, By The Circuit Court For 
Dane County, Wisconsin, The Honorable Valerie Bailey-Rihn Presiding 

PLAINTIFF/ APPELLANT'S INITIAL. BRIEF AND APPENDIX 

AUERBACH & PORTER, S.C. 

Richard J. Auerbach 
Attorney for Plaintiff/Appellant 

Post Office Box 620205-0205 
Middleton, Wl 53562 

Telephone: (608) 664-3800 
Email: rauerbach@auerbach-porter.com 
State Bar #1008842 

FILED

11-13-2020

CLERK OF WISCONSIN

SUPREME COURT

Case 2019AP001918 Appellant Brief Filed 11-13-2020 Page 1 of 57



TABLE OF CONTENTS 

TABLE OF AlJTHORITJES . . . . • . • . • . • . . . . . . . . • • . . • . . . • . • . • . • . . . . . • . • • iv 

ST A TEMENT OF THE ISSUES . • . • . . . • • . • . • . . . . . • • • • • . . . • • . . . . • . • • • • • viii 

STATEMENT ON ORAL ARGUMENT/PUBLICATION . . . • • • • • • • . . . . . . . . viii 

STATEMENT OF THE CASE . . . . • • • . . • • • • • • • • . . . • • . . . . . . • • . • . • • • . • • • . . . 1 

ST ... t\. TEMENT OF F AC-TS . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 

ARGUMENT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8 

OVER.VIEW . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8 

I. BECAUSE THE FACTS ARE UNDISPUTED, THE ISSUE 
PRESENTS A QUESTION OF LAW WRJCR TIDS COURT 
REVIEWS DE NOVO • • • • • • • • • • • • • • • • • • • • • . • . • . • . • . • • • . • • . • 9 

II. PLAINTIFFS IN MALICIOUS PROSECUTION 
ACTIONS MUST SHOW TBA T THE PRIOR ACTION 
TERMINATED lN THEIR FAVOR • • • • • • • • • • • • • . • • • • . . • . • . . 10 

HI. IN WISCONSIN, A PARTY CANNOT SETTLE THE 
PRIOR ACTION AND THEN BASE A MALICIOUS 
PROSECUTION CLAIM ON THAT SETTLED 

ACTfON. . • . . . . . . . . . . . . . . . . • . • . . . . . . . . . . . . . . . . . . . . . . . . . . 12 

IV. DISMISSALS NOT RESULTING FROM STIPULATIONS 
OR SETTLEMENTS COULD FORM THE BASIS OF A 
MALICIOUS PROSECUTION ACTION UNDER 
LECHNER AND ITS PROGENY .......................... 17 

Case 2019AP001918 Appellant Brief Filed 11-13-2020 Page 2 of 57



V. A PASSING FOOTNOTE IN A 1985 COURT OF 
APPEALS' DECISION OMITTED THE "BY 
COMPROMISE OR SETTLE~IENT" LANGUAGE 

FOUND IN PRIOR CASES • . • • . . • . • . • . . . • . . . . . . . . .. . . • . • 19 

VI. THE PRONGER FOOTNOTE SHOULD BE 
GIVEN LITTLE WE(GHT. . . . . • . . . • • . . . . • . • . . . • . . . . . • . . . 20 

A. 

B. 

C. 

D. 

E. 

F. 

G. 

The Pronger Footnote Is Mere Dicta ............•..•• 21 

The Pron,:er Decision Contains No Indication 
Of Anv Intent To Modify Existine Law. . . . . . . . . . . . . . 21 

The Only Case Cited fo The Footnote Does Not 
Support The Purported Cbanee In The Law.......... 22 

Laniuae,e In A Footnote ls Less Weiehty Than 
In The Body Of An Opinion. . . . . . . . . . . . . . . . . . . . . . . . . 22 

Cases Should Not Be Interpreted In A Manner 
That Renders Laneuaee Often Used In Prior 
Cases Entirely Superfluous. . • • • • . • • • . . . . • . . . . • • • • • . 24 

Proneer Did Not Examine Or Discuss The 
Reason .For The "By Stipulation Or Mreement" 

L-aneuaee In LeL·hner. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25 

Because the Court of Appeals Cannot Overrule 
A Wisconsin Supreme Court Decision, The 
Pronrer Court Presumably Did Not Intend 
To .Do So. . • • • • • . . • . • • . • . . . . • . • . . . . . • . . . .. . . . • . . . 26 

VII. THE GREAT WEIGHT OF LEGAL AUTHORITY 
SUPPORTS CHEYNE'S RIGHT TO PROSECUTE HER 
MALICIOUS PROSECUTION ACTION. • . • . • . • . • . • • • . • . . . . 28 

11 

Case 2019AP001918 Appellant Brief Filed 11-13-2020 Page 3 of 57



VIII. OVERALL, PUBLIC POLICY SUPPORTS CHEYNE'S 
RIG HT TO ASSERT HER CLAIM. . . . . . . . . . . . . . . . • . • . . . 37 

CO~CLL"SIOl'i . . . . . . . . . • . . . • . • . . . . . • . . . • • . . . . . . . . . . . • . . . . . • . . . • • . . • . 44 

CERTIFICA'fION • . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 46 

CERTIFICATION OF E·•"'ILING . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 48 

APPENDIX . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 49 

Append ix Certification . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 60 

App. A: 

App. B: 

App. C: 

App. D: 

Trial Court Order [R: 11} • . • • • . . . • . • . • . . . • . • . • . . App. A 

Complaint [R: 11 .. .. . . . . . • . • . . .. .. . . . . .. . . . . .. . App. B 

Relevant portions of Transcript of Oral Ruling 

[R:13] (Cover page plus pages 25-27) ..........• App. C 

Certification from Court of Appeals . . . . . . . . . . . . App. D 

m 

Case 2019AP001918 Appellant Brief Filed 11-13-2020 Page 4 of 57



TABLE OF AUTHORITIES 

Wisconsin Cases 

Bic:knese v. Sutula 

260 Wis. 2d 713, 660 N. W .2d 289 (2003) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23 

Bristol v. Eckhardt 

254 Wis. 297. 36 N.W.2d 56 (1949) .................................. 14 

Elmer v. Chicago & N. W R. Co. 

257 Wis. 228. 43 N.W.2d 244 (1950) 14.24 

Eve~vn C.R. v. Tykila S. (in Re Jayton S.) 

246 Wis. 2d L 13-14. 629 N.W.2d 768 (2001) ...................... 38. 42 

Green Spring Farms v. Kersten 

136 Wis. 2d 304. 317,401 N.W.2d 816 (1987) .......................... 10 

Lechner v. Ebenreiter 

235 Wis. 244. 252. 292 N.W. 913 (1940) ........ 12-13. 15-19. 21-22. 24-28. 36 

Northern Air Servs. v. Link 

336 Wis. 2d I. 81-82. n.6. 804 N. W.2d 458 (2011) ...................... 23 

Pronger v. 0 "Dell 

127 Wis. 2d 292. 297. 379 N.W.2d 330 (Ct. App. 
1985) .......................................... 8. 19-23. 25-28. 37. 44 

Schier v. Denny 

9 Wis. 2d 340. 342. 10 I N. W.2d 35 (1960) . . . . . . . . . . . . . . . . . . . . . . . . . . I 1, 38 

Thompson v. Beecham 

72 Wis.2d 346. 360. 241 N.W. 2d 163 (1976) ...................... 15-16. 24 

IV 

Case 2019AP001918 Appellant Brief Filed 11-13-2020 Page 5 of 57



Tower Special Facilities. Inc. v. Inv. Club. Inc. 

l04 Wis. 2d 221. 227-28. 311 N.W.2d 225 (Ct. App. 1981) ..... 9, 16, 20, 22.14 

Towne Realtv v. Zurich Insurance Co. 

201 Wis.2d 260,270.548 N.W.2d 64 ( 1996) ............................ 9 

Wisconsin Pub. Sen•. Corp. v. Andrews 

316 Wis. 2d 734. 766 N.W.2d 232 (2009) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11 

Wood v. Propeck 

~99 Wis. 2d 470, 479-480 728 N.W.2d 757 (Ct. App. 2007) ............... 23 

Non-Wisconsin Cases 

Cult Awareness Network v. Church oj Scientology Int 'l 

685 N.E.2d 134 7 ( Ill. 1997) ....................................... 30-3 I 

Frey v. Stoneman 

722 P .2d 274 (Ariz. 1986) ........................................ 34-36 

Illinois v. Gates 

462 U .s. 213 ( 1983) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 41 

Kennedy v. Byrum 

201 Cal. App. 2d 474,480 (Cal. App. 1962) ............................ 39 

Miller v. Unger 

950 N.E.2<l 241. 244 (Ohio App. 2011) ................................ 37 

Nelson v. Miller 

607 P .2d 43 8 (Kan. 1980) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 32. 39 

Nelson v. Miller 

660 P.2d 1361 (Kan. 1983) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33 

V 

Case 2019AP001918 Appellant Brief Filed 11-13-2020 Page 6 of 57



0 'Brien v. Be/,les 

464 P.3d 1097 (Ct. App. New Mex. 2020) ............................. 39 

Parks v. Willis 

853 P .2d 1336 (Ore. 1993) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36 

Savage v. Seed 

40 l N .E.2d 984 ( Ill. App. 1980) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 O 

Siebel v. Mittlesteadt, 161 P .3 d 527 ( Cal. Sup. Ct. 2007) . . . . . . . . . . . . . . . . . . 40 

Wisconsin Statutes 

Wisconsin Constitution. Article I. §9 ................................. 37 

§48.028(3) ...................................................... 42 

§48.15 .......................................................... 42 

§48.299(l)(b) ..................................................... 6 

§48.396(2)(a) ..................................................... 6 

§48.415 ......................................................... 11 

§48 .415( 6) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 

§48 .42( 1 )( c )::! . . . . . . . • . . . . . . . . • . • . • . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . • I t 

§802.05(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 38 

Chapter 93 8 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 42 

VI 

Case 2019AP001918 Appellant Brief Filed 11-13-2020 Page 7 of 57



Other References 

Restatement (Second) of Torts ......................... 30-31. 33-34. 37. 44 

18 R.C.L.. p. 25. § 13 ............................................ 25-26 

Restatement (Second) of Torts, §674. Comment ·:r· (1977) ................ 29 

Vitauts M. Gu Ibis, Nature of Termination o_(Civil Action Required 

to Satisfi.· Element c>fFavorable Termination to Support Action 

for Malicious Prosecution, 30 A.LR. 4th 571. §2 la] (2020) ............ 29. 36 

Wisconsin Supreme Court Ruic 20:3(1 )(a)2 ............................ 41 

Wisconsin Supreme Court Rule 20:3( I )(a)3 ............................ 41 

VII 

Case 2019AP001918 Appellant Brief Filed 11-13-2020 Page 8 of 57



STATEMENT OF THE ISSUES 

This appeal presents a single issue: Does a unilateral decision to 

request dismissal of a prior termination of parental rights action satisf)' the 

third element of the tort of malicious prosecution. which requires a 

showing that the prior action terminated in favor of the tort plaintiff? 

The trial court answered .. No." 

ST A TEMENT ON ORAL 
ARGUMENT/PUBLICATION 

Oral argument is oft:en helpful when. as hear. competing public 

policy issues arc involved. 

Publication is recommended. as clarifying the issue will provide 

statc\.vidc guidance. The undersigned counsel has had two cases in the past 

few years where this issue was presented to Dane County trial courts. with 

varying outcomes. suggesting that it is an issue likely to reoccur. 

Vlll 
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ST A TEMENT OF THE CASE 

Plaintiff/Appellant ( .. Cheyne··) filed a Summons and Complaint 

[R: I] on March 22. 2019. alleging the tort of malicious prosecution. She 

alleged that Defendant/Respondent ( .. Chad") maliciously filed a 

tennination of parental rights ( .. TPK'} action without probable caust!. The 

third element of the tort of malicious prosecution required a showing that 

the TPR action terminated in Chcyne·s favor. 

To m~ct this requirement. the Complaint alleged that 

Defendant/Respondent withdrew the TPR petition: 

Despite the obvious contradiction between his claims 
in the TPR case and the trulh. as established by his 
sworn affidavit in the Minnesota case. his se{f 
reporting to FCS and other evidence. despite the 
stipulation to on-going placement in Minnesota. 
despite multiple requests from Cheyne 's Wiscons;,1 
counsel lo drop the TRP. and despite a recommenda­
rionfrom the guardian ad !item that the juvenile courl 
action be dismissed. Chad refused to dismiss the TPR 
proceedings. Instead, it would be over 6 additional 
,nonths he.fore. on the cusp of a court hearing, Chad 
Jinal(v llr'ithdrew the petition for termination of 
parental rights. [R: l. Y,13 J 

The Complaint additionally alleged that "[t} he dismissal was not the result 

q{any settlement or stipulation: rather. it was Chad ·s unilaleral decision 

to request its dismissal IR: I :.-18 J. 
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Chad tiled a Motion to Dismiss [R:3] on May 23.2019. asserting in 

relevant part that his unilateral withdrawal of the termination of parental 

rights petition did not satisfy the third element of the tort of malicious 

prosecution because it was not an outcome in Cheyne·s favor. The issue 

was briefed lR:6 and 8]. argued orally on September 16. 2019 /R:9]. and 

dismissed by written order on October L 2019 [R: 111. The trial court·s 

decision concluded that Chad's voluntary withdrawal of the termination of 

parental rights action was not a termination in Cheyne·s favor. 

Cheyne timely filed a Notice of Appeal on October 8.2019 {R: 121-

Afkr briefing was completed. the Court of Appeals certified the appeal to 

the Supreme Court on August 13. 2020. which accepted the case by order 

dated October 21. 2020. 

STATEMENT OF FACTS 

This trial court granted Chad·s motion to dismiss for failure to state 

a claim for relief. As a result. the only facts are those in the Complaint 

{R: I]. which must be taken as true for purposes of the dismissal motion 

(see infra). The pertinent facts, with the paragraph numbers taken from the 

Complaint. arc: 

.., 
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